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1. INTRODUCTION 

Ladies and gentlemen, I have been tasked by the organizers to provide 

introductory remarks on the changing international legal regime for shipping in 

the Arctic, current and prospective challenges ahead and possible courses of 

regulatory action bearing in mind the close relationship between context, 

perceptions of risk, role of technology and the potential costs against perceived 

beneficial outcomes. In particular, I was invited to consider the question “how 

strict can or should regulation be?” 

My presentation shares observations on scope and role of maritime 

navigation for the Arctic region. I start by first defining and setting out the scope 

of maritime regulation. I will then describe the scope of major regulatory 

initiatives at global and national levels to provide a sense of the breadth of 

regime change under way, but without attempting to be exhaustive. I will then 

proceed to the heart of my presentation to identify major factors that are driving, 

shaping or that can be expected to influence maritime regulation. I will conclude 

with observations on how pioneer transits in the Arctic are outpacing regime 

development to promote safety and environment protection. While my 
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presentation draws attention to the Northern Sea Route through Russian Waters 

(NSR) and the Northwest Passage (NWP) through Canadian waters, the concern 

is with all Arctic waters used for navigation. 

 

 

2.  DEFINING MARITIME REGULATION  

Ladies and gentlemen, let me first clarify some terms I am using which might 

vary in meaning from popular usage. “Maritime” is a term of art referring to 

navigation and shipping, and in this context is not a synonym for “ocean” or even 

“marine”. “Regulation” is at its most basic, according to regulation theorist 

Selznick, a “sustained and focused control exercised by a public agency over 

activities that are valued by a community.” I use this definition with some 

adjustment to take into consideration the fact that the bulk of maritime regulation 

is adopted at the international level. In a maritime context, regulation addresses 

vessel construction, equipment and operations standards, conduct and safety at 

sea, environmental protection, labour standards and seafarer training, carriage of 

goods/passengers, facilitation of seaborne trade and security. Maritime 

regulation is increasingly, but not exclusively, goal-based. The intention of such 

regulation is to ensure to the fullest extent possible that it is “generally 

applicable.”  

Now maritime regulation consists of a very broad range of instruments 

adopted at international and national levels. A key characteristic is that the bulk 

of maritime regulation is developed at the international level through key 

intergovernmental organizations, in particular the International Maritime 

Organization (IMO, a UN specialized agency), United Nations Conference on 

International Trade and Development (UNCTAD), United Nations Commission on 

International Trade Law (UNCITRAL), International Atomic Energy Agency 

(IAEA) and International Labour Organization (ILO). Effectively then, the purpose 

of maritime regulation is to produce generally applicable international rules, 
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standards and procedures. International regulation attempts to balance 

conflicting interests. 

Not all international instruments are of the same class and effect. There 

are conventions and protocols (which often include technical annexes), codes 

(both mandatory and voluntary), guidelines and resolutions of senior organs of an 

international organization. Much regulation consists of standard-setting 

(technology, competence, safety, operations, pollution, etc.), but regulation also 

provides frameworks for standard maritime contracting (e.g., contracts for 

salvage to ensure the provision of an essential service under clear terms, such 

as in the case of provisions of the International Salvage Convention, 1989 which 

are incorporated into the Lloyd’s Open Form of Salvage Agreement, LOF) and 

civil liability (e.g., establishing regimes for the compensation of maritime claims, 

including strict liability for pollution damage and economic loss, which are the 

subject of insurance cover by Mutual Protection and Indemnity Associations, so-

called P&I Clubs).  

At a domestic level the lead public agency will be a ministry or department 

of transport supported by a civilian or military coast guard, interacting with other 

agencies with marine mandates. National maritime legislation consists of 

framework primary legislation, subsidiary or secondary legislation (regulations) 

and administrative notices, normally within the context of a national marine 

transportation policy implemented by the national maritime administration, and 

possibly also within the framework of a broader national ocean policy. The 

national framework frequently implements the international regime, but it can also 

depart from it in important respects. 

Maritime regulation also occurs or is facilitated at the industry level. 

Recognized associations, such as the International Association of Classification 

Societies (IACS), International Organization for Standardization (ISO), 

International Salvage Union (ISU), International Union of Marine Insurance 

(IUMI), International Group of P&I Clubs and International Cargo Handling and 
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Coordination Association (ICHCA), Baltic and International Maritime Council 

(BIMCO) among others play important roles in setting and coordinating standards 

and contracting practices. For example in a polar context you might have heard 

of the work of the IACS regarding Unified Requirements for Polar Class in 

construction and equipping of ships. BIMCO has developed standard ice clauses 

for charterparties. ISO is developing various standards for Arctic operations. 

Maritime regulation is essentially a body of law and practices to further 

seaborne trade in a safe, secure and environmentally acceptable manner.  It has 

a very long history. It addresses standards and rules for marine transportation in 

the service of national, regional and global trade. It is necessary to explain who 

actually regulates and in whose interest, the arenas of regulation, regulatory 

purposes and outcomes, how regulations are made, and compliance and 

enforcement issues. Almost all of this regulatory effort takes place in centres of 

legislative power. The challenge in the Arctic is how to advocate for the interests 

of the peoples of the North in prescriptive arenas that are far from the Arctic, 

namely global intergovernmental organizations, regulatory bodies located in 

national capital cities and global industry associations. 

 

 

2. THE SCOPE OF REGULATORY CHANGE 

 

Ladies and gentlemen, I will next provide a snapshot of recent and current 

change in maritime regulation before I identify a number of key factors that help 

explain maritime regulation in the Arctic. 

  

3.1 Global level 

 

At the global level there are some 50 conventions and protocols governing 

international shipping. Several instruments, especially those concerning maritime 

safety and vessel-source pollution are currently under study at the IMO because 
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they might need some adjustment to their application in a polar context. Indeed, 

the IMO has already taken a number of important steps towards adapting 

maritime regulations to the demands of polar navigation.  For example: 

 

 It updated SOLAS Chapter V rules regarding meteorological services and 

warnings to include ice data, Ice Patrol Service and danger messages 

including for ice conditions.  

 The Intact Stability Code, 2008 (in force in 2010) includes 

recommendations regarding icing allowances for loading purposes to 

ensure stability.  

 There are new navigation and meteorological areas adopted by IMO’s 

former COMSAR sub-committee (now reconstituted as the Sub-

Committee on Navigation, Communications and Search and Rescue, 

NCSR) in 2010 in association with other international organizations and 

Arctic States.  

 Guidelines on Voyage Planning for Passenger Ships in Remote Areas 

were adopted in 2007.  

 Adoption of the Guide for Cold Water Survival in 2012.   

 The STCW Convention 1978 was amended in 2010 and in Resolution 11 

and Section B-V/g now includes provisions regarding training for arctic 

seafarers.  

 Consideration by the MSC in 2013, on a proposal from the United States, 

for the inclusion of the Iridium mobile satellite system, with its cover of 

polar regions,  within the Global Maritime Distress and Safety System 

(GMDSS). 

 On a more local level, a mandatory ship reporting system was adopted for 

the Barents Area, which became effective on 1 June 2013.  

 Currently, the most significant maritime regulatory initiative is the 

mandatory Polar Code as a code led by an IMO Sub-Committee on Ship 

Design and Construction, recently reconstituted, and that reports to the 

Maritime Safety Committee (MSC) and Marine Environment Protection 
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Committee (MEPC) of the IMO. Previously in 2002 the IMO adopted the 

Guidelines for Ships Operating in Polar Waters 2002, which were revised 

in 2009, but remained voluntary. The IMO is now deliberating on a 

mandatory code instead.  But it will be a code with both mandatory and 

recommended parts and will involve consequential amendments to other 

conventions, namely SOLAS, MARPOL annexes, Ballast Waters 

Convention and Anti-Fouling Convention. The Code has had different 

deadlines for completing but work has been protracted because of the 

complexity of the issues and inter-relationship with other IMO instruments. 

Hopefully work will be substantially completed this year, with eventual 

implementation in 2017, but that remains to be seen. In any case, it will 

not address all the issues that the environmental constituency wished to 

see, such with regard to the use and transportation of heavy grade oils, 

ship emissions, among other environmental issues. 

 

3.2 National level 

 

At the national level a brief mention of key maritime regulation of Canada and the 

Russian Federation directly relevant for navigation and shipping in the Arctic 

should be mentioned. Other presenters in the conference will be speaking to the 

legislation of the two jurisdictions. 

 

 Canada’s maritime regulation can be described primarily as first 

generation, dating back to when it first asserted environmental jurisdiction in the 

region, but with updates since then: 

 

o Arctic Waters Pollution Prevention Act, 1970, as amended 

 Arctic Shipping Pollution Prevention Regulations 

 Arctic Waters Pollution Prevention Regulations 

o Canada Shipping Act, 2001, as amended 
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 Northern Canada Vessel Traffic Services Zone Regulations 

(NORDREG) 

o Marine Liability Act, 2001 as amended (includes Ship Source Oil 

Pollution Fund) 

 

Russian Federation maritime legislation for the Arctic was originally 

inspired by Canadian legislation, but recently has been overhauled in the 

interests of commercialization of the NSR: 

 

o Law on Internal Sea Waters, Territorial Sea and Contiguous Zone of 

the Russian Federation, 1998 (Art. 14) 

o Amendments to Certain Legislative Acts of the Russian Federation 

Concerning State Regulation of Merchant Shipping on the Water Area 

of the Northern Sea Route, 2012 

 Communications Instructions, 2012 

 Procedures (2) for granting  permission,  transportation  & 

tugging, 2012 

 Requirements for design, equipment and supplies, 2012 

o Rules of Navigation in the Water Area of the Northern Sea Route, 2013 

o Regulations for icebreaking and pilotage  through the NSR, 1996 

o Decree on the Establishment of the Northern Sea Route 

administration, 2013 

 

3.3 Regional level 

 

Although not a regulatory body, the Arctic Council also plays a role as a forum for 

discussion and facilitator of governance of Arctic shipping. You will all be familiar 

with the AMSA 2009 report which contains a series of recommendations that are 

serving as a roadmap and checklist for enhanced maritime regulation in the 

region. The Arctic Council has also facilitated the adoption of two important 

regional agreements concerning search and rescue cooperation and contingency 
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planning and response for pollution from emergencies, both constituting mirror 

agreements of global conventions on the same subject-matter. The Arctic 

Council will continue to be a forum for the Arctic shipping discourse. Canadian 

Chairmanship of the Council has re-affirmed its commitment to further promote 

this maritime agenda.  

 

4. EXPLAINING MARITIME REGULATION IN AN ARCTIC CONTEXT 

Ladies and gentlemen, what should we make of this regulatory activity? Is it 

enough to support the needs of growing shipping in the Arctic? Is it enough to 

protect the interests of Arctic coastal States and the peoples of the North? Does 

it sufficiently reassure the international community that maritime trade and other 

ocean activities can be undertaken in a safe and environmentally acceptable 

manner? Let me now turn to a number of major factors that trigger and shape 

maritime regulation and which help answer these questions. 

4.1 Differing mandates and motives for maritime regulation 

While the sustained and focused control in maritime regulation occurs at both 

domestic and international levels, but the motivations are different. As an 

international organization, the IMO operates according to a treaty-based 

mandate to promote international cooperation. Its mandate is  

“To provide machinery for co-operation among Governments in the field of 

governmental regulation and practices relating to technical matters of all 

kinds affecting shipping engaged in international trade” and “to encourage 

and facilitate the general adoption of the highest practicable standards in 

matters concerning the maritime safety, efficiency of navigation and 

prevention and control of marine pollution from ships.”  

The IMO is also mandated by the UN Convention on the Law of the Sea to 

perform a range of functions, the most significant of which is prescriptive. This 
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prescriptive role is also provided by numerous maritime conventions which 

effectively provide it with a quasi-legislative power. The IMO performs all these 

function in an inclusive manner at a global level, through a structure designed to 

elicit and employ technical competence. Principles, rules and procedures are 

negotiated by national delegations and with the participation of non-State actors 

from industry, maritime labour, environmental and other groups. 

The motives for maritime regulation in Canada and the Russian 

Federation overlap with those of the IMO only in part. They have national 

interests to protect and project, and they do not always use science to justify their 

initiatives. Both of these jurisdictions use maritime regulation in their Arctic 

regions in a multifunctional manner. Both countries use maritime regulation as an 

instrument to assert sovereignty for particular Arctic waters and generally to 

exercise jurisdiction and control.  This function accompanies the maritime safety 

and environment protection functions. In contrast to Canada, the Russian 

Federation’s latest generation of maritime regulation is driven also by a central 

economic imperative, namely the management of the NSR as a resource to 

generate economic rent. In this sense, the Russian approach to regulation bears 

some resemblance to the regulation for major international waterways within 

national jurisdiction such as the Panama and Suez canals. 

4.2 Aspirations for universality and uniformity 

The leitmotif of IMO regulation has two key intertwined principles, namely 

universality and uniformity. Both are significant for the regulation of Arctic 

shipping. The shipping industry is international: a ship may change nationality 

many times during its life; it is financed and insured from various jurisdictions; it 

will trade in different parts of the world; the same ship will pick up and drop cargo 

in different ports; it will have an international crew; and so on. Ships will navigate 

through numerous jurisdictions and should be subject to uniform requirements for 

construction, equipping, crewing and operations so that maritime trade is not 

impeded unnecessarily. Given the global character of maritime trade and the 
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international character of all aspects of the shipping industry, it is important that 

the public and private law rules governing marine transportation are reasonably 

consistent. 

This depends on States becoming parties to international maritime 

conventions and subsidiary instruments, accept them without restrictive 

reservations or declarations, and ultimately implement them through national 

legislation in a uniform manner. Unfortunately IMO conventions are not always 

ratified by Member States in an expeditious manner and sometimes many years 

pass before an instrument comes into force. For the Arctic this is important 

because the protection of the Arctic environment from the impact of international 

shipping requires the cooperation of non-Arctic maritime states under whose 

flags the majority of the world’s shipping tonnage is registered.  

Recently, IMO Secretary-General Koji Sekimizu announced the theme for 

World Maritime Day 2014 as “IMO Conventions: Effective Implementation.” This 

is appropriate given that several conventions concerning ballast waters 

management wreck removal and ship recycling, among other, are still not in 

force, years after their adoption.  

 The problem is exacerbated where an instrument is highly technical and 

requires relatively frequent amendment to bring it in tune with technological 

developments. With this concern in mind the IMO uses a tacit acceptance 

procedure for amendments to certain instruments such as the International 

Convention on Safety of Life at Sea, 1974 (SOLAS) and the International 

Convention on Load Lines, 1966. The amendment of the instrument is delegated 

by the convention concerned to a major IMO Committee. The procedure enables 

frequent change to the technical annexes. The MSC or MEPC adopts the 

amendment through a specified majority and enters into force after the expiry of 

a specified period thereafter unless a specified minority of parties to the 

instrument object within that period. However, States that object may opt-out of 

the amendment. This procedure is in lieu of the otherwise cumbersome and time-



CHIRCOP: SHIPS IN TRANSIT, REGIMES IN TRANSITION 
 

© Chircop (2014) Page 11 
 

consuming diplomatic conference for changes that may be purely technical and 

need to be undertaken fairly frequently. This procedure has significantly 

improved the prospects of universal acceptance of amendments to maintain 

technical instruments up to date. 

4.3 National maritime regulation 

From a maritime regulation perspective, the Arctic region is unique because it is 

also subject to regulations that are not generally accepted. The Arctic is captured 

by the only exception where the United Nations Convention on the Law of the 

Sea, 1982, through article 234, permits the establishing of standards for 

international shipping at a national rather than at the international level through 

the IMO. The rationale is prevention of vessel-source pollution in a region where 

navigation is hazardous and ecosystems are especially sensitive. The national 

regulations must be science-based. This is not necessarily always the practice. A 

report published by Transport Canada in 2007 noted that Canada’s current 

system for regulating vessel traffic in Arctic waters does not have a strong 

scientific basis. 

The provision has ambiguities. Both Canada and the Russian Federation 

have dedicated shipping legislation in their Arctic waters, which I mentioned 

earlier, and some of which arguably goes beyond what is permissible in Article 

234. For example both countries have legislated more broadly for maritime safety 

in addition to prevention of vessel source pollution. This is significant because 

the two countries host the principal routes for transit shipping through the Arctic. 

The regulatory practices of both States have received diplomatic protests or have 

been criticized for their scope in comparison to Article 234.The key point here is 

that unless there is harmonization of international and national standards and 

rules, Arctic shipping will remain subject to different regulatory regimes. At this 

time we do not have uniformity of rules and standards in the regulation of 

navigation and shipping in the Arctic. 
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4.4 Maritime safety and environmental risks 

The regulation of Arctic shipping has to consider a broader range of risks than 

navigation in non-polar environments. For one, navigation in the Arctic is not 

necessarily in open water. Second, they force reconsideration of what is normally 

understood and accepted as “seaworthiness”. There is a need to think more in 

terms of “polar worthiness”. The risk factors are now well known and are largely 

set out the Arctic Marine Assessment Report 2009. 

Very sensitive marine environment & intrinsic interests of indigenous peoples: 

The impacts of shipping in this environment (e.g., noise, ship strikes) and its 

numerous ecosystems and species are not fully understood. Indigenous peoples 

and species use ice routes to move in the region and shipping activity could 

disrupt them.  

 Geographical & climatological factors: 

o Remoteness: Large areas of navigable Arctic waters of economic 

and other user interest are remote and the distances are huge, 

posing major challenges. For example a ship needs to carry large 

amounts of bunkers because there are very few bunkering facilities.  

o Bad weather: there can be poor weather with reduced visibility 

(fog), possibly with ice build-up due to freezing of rain and sea 

spray. In 2012 one of Shell’s drill ships in the Beaufort Sea dragged 

anchor and drifted very close to the coast. 

o Presence of ice: passage is not necessarily always ice free, and 

indeed multi-year ice may be present. Navigation is largely limited 

to the summer season (June-October) for the vast majority of 

vessels. They will likely need some ice-breaker assistance. The 

beginning and end of the navigation season may vary annually. Ice 

movement may not always be easily predicted and may happen 

fast. In 2011 the Asteropa was trapped in ice in the White Sea. In 
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2011 there was a collision in thick ice fields between the Soyana, 

which was holed, and the Mekhanik Brilin while being guided by an 

icebreaker in 2011. In 2012 Shell experienced delay in drilling the 

US sector of the Beaufort Sea because of difficult ice conditions. 

 Poor infrastructure: 

o Essential maritime services: key basic maritime services are 

insufficient (search and rescue) or unavailable (salvage).  

o Insufficient navigation aids: few of those remote areas have any 

navigation aids. 

o Charting: navigable areas are not necessarily always adequately 

charted or may have charts that are not up to date. In 2010, the 

cruise ship Clipper Adventurer grounded on a reef in Coronation 

Gulf, Nunavut. It was not using a local pilot. It took two days for the 

nearest icebreaker to arrive to assist the ship with passengers 

remaining on board in the meantime, and it took a further two 

weeks before the vessel was refloated. 

o Few ports: especially to act as places of refuge and receipt of 

necessaries such as repairs, supplies and bunkering. 

 Operational constraints: 

o Limited navigation season: June-October. 

o Ice detection: existing technologies on board a vessel, such as 

radar, may not pick up ice flows. Other technologies, such as 

passive microwave might indicated a sea that is nearly ice free 

when there may be small ice floes that can threaten a vessel or 

drilling platform. Ice breakers frequently utilize a helicopter to help 

identify suitable ice breaking courses. In August 2013, several 

recreational vessels were trapped for a period due to unexpected 

ice movement which blocked the NWP at both ends. 

o Seafarer competence: there are very few training academies that 

produce seafarers competent in polar navigation. 
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o Communications: with the current state of technology maritime 

communications in high northern latitudes are constrained.  

o Human error: In 1996 the German cruise ship Hanseatic entered 

Canadian NWP waters without reporting its entry through 

NORDREG, which was voluntary at the time. The Hanseatic 

entered Simpson Strait, Northwest Territories, relied on navigation 

buoys from the previous season that had drifted with ice and 

grounded. It could not be reached easily because of draught 

restrictions. In September 2013 the cruise ship The World deviated 

from the course filed with the CCG and had to be radioed to go 

back on course. In September 2013 the Ice 1 class (L4) tanker 

Nordvik was holed by an ice floe in Matisen Strait. The vessel had 

permission to sail in light ice in the Kara and Laptev seas, but 

encountered medium ice. The vessel drifted for a week before it 

received. The Russian Authorities reported that the vessel did not 

stay on the course for which it was approved and to sail in medium 

ice it would have needed icebreaker support.  

o Insurance cover: Although improving, insurance cover is higher for 

polar navigation than elsewhere.  

 Insufficient international standards and pollution damage cover   

o Safety: the bulk of international maritime regulation for safe, secure 

and environmentally acceptable navigation was developed for 

marine environments that pose different operational conditions and 

risks.  

o Questionable sufficiency of civil liability regimes: How would 

CLC/IOPCF criteria apply? For example, what are reasonable 

measures in responding to a spill where ice is present? How is 

economic loss, including pure economic loss (lost income) to be 

claimed by indigenous peoples? Disruptions to their lives resulting 

from a casualty might not even be compensable. 
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4.5 Role of technology in facilitating maritime risk management 

Technology has always played a major role in maritime regulation. The ship itself 

is a cluster of technologies. Indeed the collision avoidance rules were first 

developed in the mid-19th century because of the emergence of steamships. The 

MSC since its earliest days was concerned with technological standards. 

Technology has produced one revolution after another in maritime trade, such as 

the advent of supertankers and container ships. The advent of onboard 

navigation aids has significantly improved safety.  

 

But technology has also been a double-edged sword. WE should be wary 

of placing undue emphasis on technology to address the challenges of polar 

navigation. There are lessons. The advent of radar on board ships promised 

greater safety for navigation in conditions of restricted visibility. During the early 

days of radar, vessels on tight commercial schedules were at times navigated 

through fog with excessive speed. The exclusive reliance on radar produced 

many radar assisted collisions, which in turn required an amendment to the 

collision avoidance rules. More recently, concern has been expressed at the 

excessive reliance on GPS, which has led to the grounding of a containership. 

The London P&I Club warned that seafarers must be aware that, on many charts 

still in use, a correction has to be applied to satellite-derived positions before the 

position is plotted on the chart.  

 

The point to be made is no matter how well-equipped a vessel might be, 

the responsible navigation of that vessel relies on a full understanding of the 

limitations of the limitations of the technologies concerned and competence of 

those navigating the vessel. The human factor has frequently been at the centre 

of a maritime casualty. 
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4.6 Challenge of balancing reactive and proactive regulation 

The history of international maritime regulation demonstrates that major 

milestones in maritime regulation have frequently followed in the wake of major 

technological developments and accidents. Some notorious examples are the 

following: 

 1912: Titanic, leading to the first SOLAS in 1914. 

 1956: Andrea Doria collision with the Stockholm, producing the radar rule 

in the Collision Avoidance Rules (COLREG). 

 1967: Torrey Canyon, producing the Intervention Convention, London 
Convention, CLC, IOPCF; it also led to the establishment of the Legal 
Committee and Marine Environment Protection Committee at the IMO. 

 

 1972: Tojo Maru, led to the International Salvage Convention, 1989. 
 

 1978: Amoco Cadiz, led the way to the 1978 MARPOL Protocol, EU 
Directive 2009/17 (HAZMAT), and 1984/92 CLC & IOPCF Protocols. 

 

 1989: Exxon Valdez, in Alaskan waters resulted in the US Oil Pollution Act 
of 1990, IMO SOLAS Regulation H (Hulls), and the1992 CLC & IOPCF 
Protocols. 

 

 1996: Sea Empress, in the United Kingdom was followed by Lord 
Donaldson’s Report and the establishment of SOSREP. 

 

 1999/2002: Erika and Prestige, led to the IMO Guidelines on Places of 
Refuge for Ships in Need of Assistance, the IMO accelerated phase-out of 
single hulls, the IMO Resolution on Maritime Assistance Services, the EU 
Maritime Traffic Services Directives (I, II, III), and the 2003 IOPCF 
Protocol. 
 

 2012: Costa Concordia, has led to a number of regulatory initiatives, 
including requirement of drills for passengers on board cruise ships. More 
safety regulations are to follow. 

 

Against this backdrop the IMO has been criticized for being more of a reactive 

than a proactive organization, i.e., for raising standards only in response to the 

political fallout from a casualty. But such a criticism, which does not fairly account 

for the extensive, regular and non-sensational work of updating maritime safety 
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regulations through the tacit acceptance procedure. In any case, such a criticism 

probably holds true for national authorities as well, as the legislative responses to 

maritime casualties in the UK and US suggest.  

 

The key point to be made is that no matter how high or strict the standards 

are and how much effort is invested in prevention, the probability of incidents 

cannot be fully eliminated because the marine environment is a hazardous one 

and human error cannot be always avoided. The history of maritime regulation is 

evidence of this. In the Arctic this means that we will have to brace ourselves for 

maritime incidents that will in turn force more maritime regulation. 

4.7 Continuity between public and private law 

A key point to be appreciated about the regulation of an international industry is 

that the policy and legal framework cannot be the exclusive concern of public 

law. Indeed, there is a close relationship between the public and private law 

regimes necessary for international shipping. International shipping requires a 

wide range of services that can only be delivered through maritime contracts. For 

example, maritime safety rules and standards are regulated at the public law 

level and in doing so they establish a standard of seaworthiness, or polar 

worthiness, for vessels trading in the region converted into a contractual term 

implied by law. This concept is critical for a wide range of maritime contracts, 

including bareboat charterparties, carriage of goods (time and voyage 

charterparties and bills of lading), marine insurance and towage, among other. 

AS noted earlier, other examples of the interplay between public and private law 

is in the areas of salvage and vessel-source pollution liability. The discourse on 

Arctic shipping to date has paid relatively little attention to this aspect of maritime 

regulation. 
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4.8 Role of self-regulation 

Another important characteristic of maritime regulation is that the source of a 

standard is not always a public agency.  There is self-regulation. Self-regulation 

occurs through associations of private interests, functionally substituting the 

public agency, and indeed may be assigned such tasks by law. Moreover, some 

topics in shipping (e.g., towage) may have little or no regulation with the result 

that the transaction of the service is essentially contractual. In this regard, 

industry associations, such as the BIMCO, play a critical role in developing 

standards contracts and clauses (e.g., ice clauses in charterparties). They are 

very important in promoting uniformity in maritime practices, and thereby promote 

global trade. 

4.9 Economics of maritime regulation 

For international shipping in the Arctic to be viable for the long-term the 

development of markets for shipping and related services is going to be 

essential. Those services will then need some parameters to ensure their 

availability at a reasonable cost. Failure of development and availability of those 

services may lead to market failure and justify further state regulatory 

intervention. “Market failure” is defined as a “situation where free markets fail to 

allocate resources efficiently.” A first example is where an expected market fails 

to form or is incomplete, such as where an essential public good fails to 

materialize or does so insufficiently, for example where there is insufficient 

salvage and related services to shipping in the Arctic when in other marine 

regions these are provided by industry. This type of market failure would justify 

state intervention to fill in the gap, either directly, or by legislating incentives to 

boost the market.  

In a different market failure scenario, a particular activity can produce 

negative externalities, i.e., the activity generates unmerited costs on others. In an 

Arctic shipping scenario, this is the case where a vessel causes pollution and the 

http://www.economicsonline.co.uk/Market_failures/Externalities.html
http://www.economicsonline.co.uk/Market_failures/Externalities.html
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owner or operator is unable to cover environmental damage mitigation and 

response and pure economic loss of victims. In these instances state regulation 

is a critical tool in facilitating risk allocation, but to do so in a manner which 

provides a balance between the victims of the pollution incident and the need to 

continue to encourage the provision of shipping services. One way of doing this 

is through the re-distribution of risk through strict but limited liability regimes.  The 

problem with this approach is that while focusing on efficiency and ensuring that 

a loss should have a claim limit to enable insurability, the effect is likely 

insufficient compensation. The key question for Arctic operations is how to 

determine a reasonable limitation of liability. 

 

Strategies to address market failures could be various. A public authority 

may have to intervene to ensure the availability of that service in the public 

interest. Provision of marine insurance, pilotage and salvage are potentially good 

examples. An alternative strategy is in the form of price mechanisms and 

subsidies that serve to influence behaviour and allocate risks in particular ways 

(e.g., free icebreaking).  For our purposes, however, a more pervasive strategy is 

legislation to prevent and control risky behaviour, especially through the highest 

practicable standards.  

 

4. CONCLUSION 

Ladies and gentlemen, in its November 2013 annual resolution on oceans and 

the law of the sea, the UN General Assembly noted that “ … international 

shipping rules and standards adopted by the International Maritime Organization 

in respect of maritime safety, efficiency of navigation and the prevention and 

control of marine pollution, complemented by best practices of the shipping 

industry, have led to a significant reduction in maritime accidents and pollution 

incidents.” Can we hope for the same, if not even better for polar navigation in 

the years to come? 
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There is increasing international navigation of the Arctic Ocean and 

interconnecting waters before appropriate rules and standards for safe 

navigation, safety of crews and passengers, environmental protection and 

maritime security are fully in place. Looking at the pioneer transits in particular, 

they demonstrate that the maritime industry acts upon new commercial 

opportunities faster than the legislator’s ability to develop appropriate policy and 

regulatory frameworks. While on the one hand industry is to be credited for acting 

upon new economic opportunities, we should be concerned that the pace of 

development is increasing at a time when maritime safety and environment 

protection rules that are appropriate for the region are not fully developed or are 

neither universal nor uniform. Indeed, some safety rules are voluntary.  

The risks of shipping are not shared equally or equitably. The areas of 

greatest impact are likely to be areas within the national jurisdiction of the coastal 

States of the Central Arctic Ocean. Canadian and Russian regulatory authorities 

are potentially in the difficult position of being expected to provide navigational 

aids and safety services in a region where charts and bathymetry are poor while 

at the same time navigation of those waters is on the rise. The extent to which 

public authorities may be held liable for provision of insufficient navigation aids or 

services in Arctic waters is still to be determined. The limited infrastructure in the 

region and potentially overstretched resources exacerbates the problem. 

 How strict can regulation be and yet remain effective? We know that over 

the years the development of an extensive regulatory infrastructure for shipping 

has made a difference, as the UN General Assembly has pointed out. However, 

that positive observation noted reduction, not elimination of incidents. The 

statistical probability is that even with the strictest standards and the best of 

technology, maritime incidents cannot be always averted. Even where we have 

regimes of strict liability, we have not been able to fully eliminate incidents. 

Accidents occur and victims may not necessarily be fully compensated or a 

damaged environment reinstated.   
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Thus despite the extensive current regulatory effort, maritime safety and 

marine environmental regulation will remain unfinished business and the IMO 

and Arctic coastal States will need to work on harmonization and continually 

review standards in response to changing perceptions of risk, technological and 

commercial change, and lessons learned from navigational incidents.  

Thank you for your kind attention. 


